job of dispatcher on May lv 1983, he would still not be en-
titled to the dispatcher's''job after a realignment which oc-
curred on October 31, 1984.  B-E supports its argument that
Mullins is not entitled to pay for the job of dispatcher
after October 31, 1984, by enclosing as a part of its back-
pay submission a copy of an arbitrator's decision which held
that another employee named Ray Adams was not permitted to
retain the job of janitor over another employee because
Adams sought to retain his job of janitor under article
XVII (i) (10) of the NBCWA.  The arbitrator held that Adams
could not be permitted to retain the job of janitor because
he had previously exercised the superseniority provisions of
article XVII (i) (10) and that article specifically provides
that it may not be relied upon by a miner more than once in
his lifetime.  I have already held in this decision that
article XVII(i) (10) is a discriminatory provision which
cannot be used to deprive a miner of a job in no more than 1
milligram of dust and I see no reason why the "one-time"
discriminatory aspect of that section should be recognized
as a basis to deprive a Part 90 miner of a position in no
more than 1 milligram of dust any more than article XVII(i)
(10)'s provision that a Part 90 miner is not entitled to a
specific position in no more than 1 milligram of dust be-
cause he happens to be working on a nonproducing shift
rather than a producing shift.  Moreover, the arbitrator
noted on pages 14 and 15 of his decision that he was dealing
only with the job-bidding provisions of the NBCWA and that
Adams had rights under the provisions of Part 90 [which he
referred to as the 1969 Act] which were outside the purview
of his authority to consider.

Additionally, in the Adams case, there were two^jobs as
janitor on the midnight shift and one of them was eliminated
in a realignment.  In this case, Caudill has retained the
job of dispatcher up to the present time so that the facts
in the Adams' case are different from those in this proceed-
ing.

In any event, it would be inconsistent with my rulings
in this decision for me to find that a miner's exercise of
his Part 90 rights can be reduced to a once-in-a-lifetime
right by a contractual provision.  That sort of restriction
on Part 90 rights is just as discriminatory as article XVII
(i) (10)'s provision that Part 90 rights apply to miners
working on a producing shift but not to miners working on a
nonproducing shift.  As hereinbefore indicated, I find that
Mullins should be paid the differential in wages between the
dispatcher's job and his electrician's job from May 1, 1983,
when he was removed from the job of dispatcher, to the date
on which payment is made, if my decision is upheld by the
Commission.

1887ns1 or B-E's figures. Therefore, I have' calcu-
